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ARTICLE 
BROWNFIELDS AND THE 
CALIFORNIA DEPARTMENT OF 
TOXIC SUBSTANCES CONTROL: 
KEY PROGRAMS AND 
CHALLENGES 
By DENISE FERKICH HOFFMAN* AND BARBARA COLER** 
California, which has a vast and varied industrial past, 
has seen an unprecedented number of military base closures, 
has experienced a significant loss of local industries such as 
logging in the Northwest, all of which have been compounded 
by a rash of natural disasters (flood, fires, earthquakes, mud-
slides) and have resulted in scores of abandoned properties in 
their wake. These are just a few of the factors that have con-
tributed to the brownfields phenomenon in the State. 
"Brownfields" are properties with active potential for redevel-
opment or reuse that lie fallow due to actual or perceived con-
tamination. Businesses have relocated, residential communi-
ties have followed in their path, and, as a result, what were 
* Denise Ferkich Hoffman was formerly Senior Staff Counsel for the California 
Department of Toxic Substances Control. She is currently a Deputy Attorney General 
for the California Department of Justice, Office of the Attorney General. She received 
her J.D. from the University of San Diego. The views presented herein are those of 
the authors' and are not intended to represent those of the Administration of Gover-
nor Gray Davis, any previous Administration or the Attorney General. 
** Barbara Coler is Chief of the Statewide Cleanup Operations Division for the 
California Department of Toxic Substances Control. She manages approximately 130 
technical staff responsible for hazardous waste .site cleanups throughout the State. 
She received her B.S. and M.A. degrees in biological sciences from the University of 
Kansas. The views presented herein are those of the authors' and are not intended to 
represent those of the Administration of Governor Gray Davis, any previous Adminis-
tration or the Attorney General. 
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urban and rural commercial/industrial centers languish as 
shells of their former selves. California's brownfields differ 
from those in the NortheastlMidwest United States, largely 
due to the more recent onset of industrialization in the State. 
Former manufactured gas plants, and remnants of the com-
puter industry are some key examples of California's "newer" 
brownfields. 
Additionally, many rural areas in California have signifi-
cant brownfields problems, e.g., lumber mills. The California 
Trade and Commerce Agency estimates that over a recent 
ten-year period, over 1,000 lumber mills have closed in these 
areas, often devastating the local economies.1 California also 
faces the challenge of redeveloping major parcels of land 
which previously served as military bases. In fact, the State 
has the somewhat dubious honor of experiencing significantly 
more base closures than other States in the nation.2 Addition-
ally, there are a significant number of formerly used defense 
facilities (FUDs) in the State, some of which are currently be-
ing reused, yet have not been sufficiently evaluated for envi-
ronmental hazards. 
When industrial and commercial facilities are built on 
"Greenfields" (land with no previous commercial or industrial 
use), roads, sewers, schools, residences and other infrastruc-
ture must be developed, and new units of government created 
to levy the taxes to pay for them. Redundant infrastructure 
not only wastes scarce tax dollars, it adds to the burden on 
the environment. Redevelopment of brownfields properties 
represents an optimal alternative and is a critical factor in 
serving the needs of the increasing population in California. 
Brownfields projects are now viewed more broadly than 
just environmental mitigation and can be considered a key 
component of State smart growth management approaches. As 
compared to initiatives which provide monetary disincentives 
for urban sprawl, reuse and redevelopment of brownfields can 
be viewed as an incentive (or positive means) to achieve 
smart growth objectives. Given the strong California economy, 
the Center of Continuing Study of the California Economy 
1 See CALIFORNIA TRADE AND COMMERCE AGENCY, AN AsSESSMENT OF THE OPPORTU-
NITIES FOR DEVELOPING A MILL REUSE PROJECT IN CALIFORNIA (1997). 
2 Based on DTSC staff discussions with Department of Defense staff and other 
States' program staff who address military facilities. 
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(CCSCE)3 has conservatively estimated that in the next ten 
years, California will add 3 million more jobs, 6 million more 
residents, and 2 million more households. By 2020, the CC-
SCE's estimates increase to 5.1 million jobs, 12.4 million re-
sidents and 4.3 million more housing units needed. 
In order to meet the challenges posed by significant in-
creases in population, the recycling of brownfields is essential. 
Recycling brownfields can also promote infill development 
which will, in turn, optimize population densities and can 
serve to reduce negative aspects of sprawl. Infill development 
can revitalize existing communities as idle or underutilized 
properties in urban centers will be used for residential, com-
mercial and public purposes (schools, parks, hospitals). How-
ever, there exists a delicate balance in California, where ur-
ban density has increased, there is increased competition for 
buildable sites, particularly for public facilities, i.e., schools~ 
The California Department of Toxic Substances Control 
(DTSC)4 developed a number of early initiatives to address 
brownfields problems, and, where available, complemented 
them with other related State mechanisms. Both legislative 
and administrative reforms were the cornerstones of these 
early tools. Additionally, DTSC views all types of cleanup 
projects as a potential reuse opportunity and seeks to work 
cooperatively with parties to meet this objective while ensur-
ing that cleanups are conducted in an environmentally sound 
manner. This article will examine the origins of DTSC's 
brownfields programs, highlight key new programs enacted or 
proposed under the Administration of California's Governor 
Gray Davis (Davis Administration) and examine emerging 
brownfields issues for the State. This article presents an anal-
ysis which is in large part based on the authors' direct obser-
vations, interactions and interpretations. 
3 See CENTER OF CONTINUING STUDY OF THE CALIFORNIA ECONOMY (CCSCE), LAND 
USE AND THE CALIFORNIA ECONOMY (1998). 
4 DTSC is one of the six boards and departments within the California Environ-
mental Protection Agency. 
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I. KEy HISTORIC BROWNFIELDS INITIATIVES IN CALIFORNIA 
A. LENDER LIABILITY 
Prior to 1997, the extent of a lender's potential liability 
under State and federal law was uncertain due to varying in-
terpretations of the scope of lender liability under the federal 
Comprehensive Environmental Response, Compensation and 
Liability Act of 1980 (CERCLA).5 Under CERCLA and the 
California Hazardous Substances Account Act (HSAA),6 "own-
ers and operators" of property on which there has been a re-
lease of a hazardous substance are liable for the cost of re-
sponding to the release. The HSAA incorporates by reference 
the CERCLA definition of owner and operator. 7 Liability 
under these statutes is strict, without regard to intent, knowl-
edge, or the degree of care which was exercised by the owner 
or operator. Under both CERCLA and California law, lenders 
were entitled to an exemption from liability for response ac-
tion costs, to the extent that the lender, without participating 
in the management of the property, held indicia of ownership 
primarily to protect a security interest in the property. 
This uncertainty as to liability led to anxiety among lend-
ers and a reluctance to finance the purchase of, or develop-
ment of projects at, property where contamination was sus-
pected or confirmed. In response to the perceived need for 
clarity among lenders, in 1997, the California Legislature en-
acted a specific State law establishing a lender liability 
exemption. 8 
This law provides that a person, by reason of acting in 
the capacity of a lender, shall not be liable under any Califor-
nia or local statute, regulation, or ordinance, for specified 
5 See 42 U.S.C. §§ 9601-9675 (1994 & Supp.II 1996). 
6 See CAL. HEALTH & SAFETY CODE §§ 25300-25395.32 (West 1999 and Supp. 
2001). 
7 See CAL. HEALTH & SAFETY CODE § 25323.5 (West 1999 and Supp. 2001). A re-
sponsible party or liable person are those persons described in section 107(a) of CER-
CLA, 42 U.S.C. Sec. 9607(a). In summary, such persons include the current owner or 
operator of the site; the owner or operator of the site at the time that hazardous sub-
stances were disposed; any person who arranged for the disposal or treatment, or 
transportation for the disposal or treatment of the hazardous substance; and any per-
son who accepted hazardous substances for transport to a disposal or treatment site 
selected by such person. 
S See CAL. HEALTH & SAFETY CODE §§ 25548-25548.7 (West 1999). 
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costs and damages arising from the release or threatened re-
lease of hazardous materials at, from, or in connection with 
property in which the lender maintains indicia of ownership 
primarily to protect a security interest; property that was ac-
quired through foreclosure or its equivalent; or property that 
is owned, leased, possessed, or used by a person who is obli-
gated to the lender under a loan or obligation and in which 
the lender holds no security interest.9 The lender liability ex-
emption is limited to an exemption from California and local 
laws and ordinances, and does not include an exemption from 
common law liability that may be imposed upon lenders.lO The 
exemption covers liability for certain damages and for taking 
or paying for response action at the property, as well as fines, 
penalties, impositions, assessments, and forfeitures arising 
from the release of threatened release of hazardous materials 
at, from, or in connection with the property.ll The exemption 
is applicable to the extent that the lender does not participate 
in the management of the property during the term of the 
loan or obligation.12 If a lender does acquire property through 
foreclosure or its equivalent, the lender must thereafter make 
a good faith effort to sell the property.13 
There are several important exceptions to the State 
lender liability exemption.14 Many of these exceptions are de-
signed to ensure that once a lender acquires property through 
foreclosure or its equivalent, the lender complies with obliga-
tions that are inherent to the ownership of property and that 
are designed to protect public health and safety and the envi-
ronment. For example, the exemption does not excuse a 
lender who operates a hazardous waste management facility 
from compliance with operational requirements such as haz-
ardous waste management laws.15 The exemption only applies 
if a lender complies with disclosure and reporting require-
3. 
9 See CAL. HEALTH & SAFETY CODE § 25548.2(a) (West 1999). 
10 See id. 
11 See id. 
12 See CAL. HEALTH & SAFETY CODE. § 25548.5(i) (West 1999). See also supra note 
13 See CAL. HEALTH & SAFETY CODE § 25548.5(a) (West 1999). 
14 See CAL. HEALTH & SAFETY CODE § 25548.4 and § 25548.5 (West 1999). See also 
supra note 3. 
16 See CAL. HEALTH & SAFETY CODE § 25548.4(d) (West 1999). 
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ments, and takes required steps to secure the property and 
prevent additional releases from occurring.16 Notwithstanding 
the exemption, a lender must take temporary measures re-
quired by an administrative order to respond to an emergency 
caused by a release or threatened release of hazardous mater-
ials, up to a cost of $25,000.17 The exemption does not excuse 
a lender from operation and maintenance requirements that 
were established on the property as a result of a cleanup ac-
tion conducted on the property.18 The exemption does not ap-
ply if the lender, by an act or failure to act, caused or contrib-
uted to the release or threatened release of the hazardous 
material. 19 
Notwithstanding its stated exceptions, the exemption was 
an important step in alleviating lender liability concerns and 
thereby promoting the financing and development of brown-
field properties in the State. The exemption clarifies that par-
ticipation in management, which voids the exemption, means 
actual, and not potential, participation in the management or 
operational affairs of the property by the lender while the bor-
rower is in possession of the property.20 It provides that in or-
der to be participating in the management of the property, 
the lender must engage in activities that indicate a level of 
decisionmaking control over environmental compliance or op-
erational aspects of the property, as opposed to financial or 
administrative matters. The exemption clarifies that the fol-
lowing activities engaged in by the lender are not participa-
tion in the management of the property: loan policing and 
work out activities, conducting or requiring the borrower to 
conduct a response action, and securing or exercising author-
ity to monitor or inspect the property both prior to and after 
making the loan. 
3. 
16 See CAL. HEALTH & SAFETY CODE § 25548.4(i) and § 25548.4 (j) (West 1999). 
17 See CAL. HEALTH & SAFETY CODE § 25548.4(k) (West 1999). 
16 See CAL. HEALTH & SAFETY CODE § 25548.4(1) (West 1999). 
19 See CAL. HEALTH & SAFETY CODE § 25548.5(j) (West 1999). 
20 See CAL. HEALTH & SAFETY CODE § 25548.1(k) (West 1999); See also supra note 
6
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B. OWNERSHIP OF PROPERTY OVER CONTAMINATED 
GROUNDWATER 
439 
In 1988, the California Legislature enacted a statute that 
gave relief from liability for a release of a hazardous sub-
stance to the owner of property who occupies a single family 
residence constructed on the property.21 Property is defined as 
real property. of five acres or less which is zoned for single 
family use.22 The statute was later amended to expand the re-
lief to the owner of common areas within a residential com-
mon interest development.23 Owners of residential property 
were concerned about their ability to sell property overlying 
known groundwater contamination caused by off site sources. 
Consequently, later amendments provided that the owner of 
such property would not be liable for a release of a hazardous 
substance to groundwater underlying the property if the re-
lease occurred at a site other than the property.24 The liability 
relief is stated as a presumption of no liability that can be re-
butted by DTSC certifying that in its opinion one of the fol-
lowing conditions exist: (1) the release that occurred on the 
property occurred after the owner acquired the property; (2) 
the release that occurred on the property occurred before the 
owner acquired the property and at the time of acquisition 
the owner knew or had reason to know of the release; or (3) 
the owner of the property where there has been a release to 
groundwater underlying the property caused or contributed to 
a release to the groundwater, failed to provide DTSC with ac-
cess to the property, or interfered with cleanup activities.25 
The presumption of no liability must be rebutted by a prepon-
derance of the evidence. 26 
In 1990, DTSC adopted an administrative policy that pro-
vides that DTSC will not pursue cost recovery or other en-
forcement against the owner of any property (not just residen-
tial) whose land is located above contaminated groundwater if 
21 See CAL. HEALTH & SAFETY CODE § 25360.2. See also supra note 1. 
22 See CAL. HEALTH & SAFETY CODE §25360.2(a)(2) (West 1999). 
23 See CAL. HEALTH & SAFETY CODE. §§ 25360.2(a)(1) (West 1999). 
24 See CAL. HEALTH & SAFETY CODE § 25360.2(b)(1)(B) (West 1999). 
25 See CAL. HEALTH & SAFETY CODE. § 25360.2(c) (West 1999). 
26 See CAL. HEALTH & SAFETY CODE § 25360.2(d) (West 1999). 
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certain conditions are satisfied. 27 This policy applies only if 
the property owner is a liable responsible party solely on the 
basis of ownership of the land located above the contaminated 
groundwater. The policy will not apply if the property owner 
caused or contributed to the release of contaminants to 
groundwater, or if the property owner's activities significantly 
exacerbated or spread the contamination. The policy gives the 
following examples of activities that may be relevant to a de-
termination of whether it applies: (n extraction, injection, and 
other operations that affect groundwater hydraulics; (2) im-
proper construction or operation of wells connecting contami-
nated and uncontaminated aquifers; and (3) pumping from a 
well that increases the rate of flow of contaminated 
groundwater. 
C. COMMUNITY REDEVELOPMENT LAW POLANCO REDEVELOPMENT 
ACT 
The Community Redevelopment Law was first amended 
in 1990 to include the "Polanco Redevelopment Act".28 The Act 
provides a local redevelopment agency with authority to take 
any actions that the agency determines are necessary and are 
consistent with California and local law, to remedy or remove 
a release of hazardous substances on, under, or from property 
within a redevelopment project area.29 The redevelopment 
agency must conduct its cleanup action in accordance with 
cleanup guidelines provided by DTSC or the regional water 
quality control board, or under certain circumstances, a local 
agency.30 Cleanup and remedial action plans prepared by the 
redevelopment agency must be approved by DTSC, the re-
gional water quality control board, or a local agency. 31 
A redevelopment agency that, in accordance with the pro-
visions of the Polanco Redevelopment Act, undertakes and 
completes an action or causes another person to undertake 
and complete an action, to remedy or remove a hazardous 
27 See DEPARTMENT OF TOXIC SUBSTANCES CONTROL MANAGEMENT, MEMORANDUM 
#90-11, RP - OWNERSHIP OF PROPERTY OVER CONTAMINATED GROUNDWATER (1990). 
28 See CAL. HEALTH & SAFETY CODE §§ 33459-33459.8 (West 1999). 
29 See CAL. HEALTH & SAFETY CODE § 33459.l(a)(1) (West 1999). 
30 See id. 
31 See id. 
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substance release on, under, or from property within a rede-
velopment project area, is not liable with respect to that re-
lease under any State or local law.32 Upon proper completion 
of a removal or remedial action, this immunity from liability 
extends to all of the following: 1) any employee or agent of the 
redevelopment agency; 2) any person who enters into an 
agreement with the redevelopment agency for the redevelop-
ment of property, if the agreement requires the person to ac-
quire property affected by the hazardous substance release or 
to remove or remedy such a release; 3) any person who ac-
quires the property after a person has entered into an agree-
ment with a redevelopment agency for the redevelopment of 
the property described in 2); or 4) any person who provided fi-
nancing to a person described in 2) or 3).33 The immunity 
from liability is expressly not extended to specified groups, in-
cluding persons who were responsible parties for the release.34 
D. UNIFIED AGENCY REVIEW OF HAZARDOUS MATERIAL RELEASE 
SITES 
For many yea:rs, interest groups involved in brownfields 
cleanup have complained that there are too many agencies at 
the local, State and federal levels of government that have the 
authority to take or require action in response to the release 
of hazardous materials. It is argued that this adds unneces-
sary confusion and cost to the cleanup process and results in 
the imposition of inconsistent cleanup standards and 
processes. In addition, interest groups argue that even though 
a cleanup is deemed complete by one agency, there is no guar-
antee that another federal, State, or local agency will not 
later require additional response action. 
The Unified Agency Review Statute was enacted in 1993 
to address these problems by creating the process for 
designating an administering agency and by providing a 
means for legal recognition that a cleanup is complete and 
that liability to all governmental entities has been satisfied.35 
18. 
32 See CAL. HEALTH & SAFETY CODE § 33459.3(a) (West 1999). See also supra note 
33 See CAL. HEALTH & SAFETY CODE § 33459.3(e) (West 1999). 
34 See id. § 33459.3(0 (West 1999). Bee also supra note 18. 
35 See CAL. HEALTH & SAFETY CODE §§ 25260-25268 (West 1999 & Supp. 2001). 
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This law established a process whereby a responsible party 
that agrees to conduct a site investigation and remedial ac-
tion at a hazardous materials release site,36 may request that 
the Site Designation Committee within the California Envi-
ronmental Protection Agency (CallEPA), designate an ad-
ministering agency to oversee the response actions.37 Depend-
ing upon the nature of the site conditions and the expertise of 
the agency that is under consideration, the administering 
agency may be DTSC, a California regional water quality con-
trol board, the Department of Fish and Game, other CalJEPA 
boards or departments or a local agency.3S The administering 
agency selected is required to supervise all aspects of a site 
investigation and remedial action conducted by the responsi-
ble party.39 The administering agency has sole jurisdiction 
over all activities that may be required to carry out a site in-
vestigation and remedial action.40 The administering agency is 
required to administer all State and local laws, ordinances, 
regulations, and standards that are applicable to, and govern 
the activities involved with the site investigation and reme-
dial action at the site, determine the adequacy of site investi-
gation and remedial action activities at the site, and issue 
permits or other forms of authorization that are necessary to 
undertake activities that are related to the site investigation 
and remedial action.41 An advisory team may be convened if 
necessary so that other agencies may provide guidance to the 
administering agency in its oversight role.42 Upon determining 
that the site investigation and remedial action is complete 
and that a permanent remedy to the release has been accom-
plished, the administering agency must issue the responsible 
36 See CAL. HEALTH & SAFETY CODE § 25260(h) (West 1999 & Supp. 2001). A "re-
sponsible party" is either a party that is liable for the site investigation or remedial 
action or a party that agrees to perform such actions because they are required by 
State or local law. 
37 See CAL. HEALTH & SAFETY CODE. § 25262(a) (West 1999 & Supp. 2001). See 
also supra note 25. 
38 See CAL. HEALTH & SAFETY CODE. § 25262(c) (West 1999 & Supp. 2001). 
39 See CAL. HEALTH & SAFETY CODE. § 25264(a) (West 1999 & Supp. 2001). See 
also supra note 25. 
40 See CAL. HEALTH & SAFETY CODE § 25264(a) (West 1999 & Supp. 2001). 
41 See CAL. HEALTH & SAFETY CODE. § 25264(a)(1) - (3) (West 1999 & Supp. 2001). 
42 See CAL. HEALTH & SAFETY CODE. § 25263(West 1999 & Supp. 2001). See also 
supra note 25. 
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party a certification of completion.43 The issuance of the certi-
fication of completion constitutes a determination that the re-
sponsible party has complied with the requirements of all and 
local laws, ordinances, regulations and standards applicable 
to the site investigation and remedial action.44 No state or lo-
cal agency that has jurisdiction over hazardous materials re-
leases may take action against the responsible party with re-
spect to the release unless certain reopener conditions exist.45 
Neither the certification of completion nor the prohibition 
against agency action are applicable to a person other than 
the responsible party that carried out the site investigation 
and remedial action.46 
The certainty afforded by the certification of completion 
provided by the Unified Agency Review statutes may be 
viewed as an incentive to owners of brownfield properties to 
investigate and cleanup their sites. Indeed, these authors 
know of only two other current State statutes that provide for 
immunity or a specific release from liability,47 A liability re-
lease is available to a party that has submitted to a binding 
arbitration of liability pursuant to the HSAA and discharged 
its obligations under the arbitration decision, either by paying 
its apportioned share of the costs of all response actions to 
DTSC or a regional water quality control board, or by per-
forming the specified response action pursuant to a cleanup 
agreement.48 The scope of this release is that such a party has 
no additional civil liability to any governmental entity under 
43 See CAL. HEALTH & SAFETY CODE. § 25264(b) (West 1999 & Supp. 2001). See 
also supra note 25. 
44 See CAL. HEALTH & SAFETY CODE. § 25264(c) (West 1999 & Supp. 2001). See 
also supra note 25. 
45 See CAL. HEALTH & SAFETY CODE § 25264(c) (West 1999 & Supp. 2001). Re-
opener conditions include: remedial action standards and objectives were not 
achieved or are not being maintained; remedial action conditions, restrictions or limi-
tations are violated; site monitoring or operation and maintenance activities are not 
being carried out; a new hazardous materials release is discovered; a change in 
known facts or new facts causes an agency to find that additional remedial action is 
needed; or the certificate of completion was obtained by fraud, negligent or inten-
tional nondisclosure or information or misrepresentation. See also supra note 25. 
46 See id. 
47 See CAL. HEALTH & SAFETY CODE. §§ 22356.6 and 33459.3 (West 1999 & Supp. 
2001). 
48 See CAL. HEALTH & SAFETY CODE § 25356.6 (West 1999 & Supp. 2001). See also 
supra note 1. 
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State or local law for any prior acts or omissions associated 
with the conditions addressed in the remedial action plan 
which is the subject of the arbitration decision. A liability re-
lease is also available to local redevelopment agencies as dis-
cussed above pursuant to the Community Redevelopment 
Law. 
E. CLEANUP AGREEMENTS WITH LOCAL AGENCIES 
A responsible party at a site where there has been a re-
lease of waste may request a local health officer to supervise 
the remedial action for the site.49 The local health officer may 
enter into a remedial action agreement with the responsible 
party if the local health officer determines that adequate staff 
resources and the requisite technical expertise and capabili-
ties are available to adequately supervise the remedial ac-
tion.50 The agreement must specify the testing, monitoring, 
and analysis the responsible party will carry out to determine 
the type and extent of the contamination, the remedial ac-
tions that will be taken and the cleanup goals that the local 
health officer determines are necessary to protect human 
health or safety or the environment and that constitute a per-
manent remedy for the release of waste. 51 The law does not 
require that the local health officer follow a particular 
cleanup process that meets specific standards. After determin-
ing that the actions required by the agreement are complete, 
the local health officer may provide the responsible party with 
a letter stating that the cleanup goals embodied in the reme-
dial action agreement were accomplished. 52 
This process is not available for all sites. Sites listed by 
DTSC pursuant to HSC section 25356 (the State Superfund 
list), sites subject to an order or agreement pursuant to the 
HSAA, hazardous waste facilities that are subject to correc-
tive action or a corrective action order, and sites that are sub-
ject to a regional water quality control board cleanup and 
abatement order may not be addressed by remedial action 
49 See CAL. HEALTH & SAFETY CODE § 101480(b) (West Supp. 2001). 
50 See id. 
51 See CAL. HEALTH & SAFETY CODE § 101480(c) (West Supp. 2001). 
52 See CAL. HEALTH & SAFETY CODE § 101480(e) (West Supp. 2001). 
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agreements with local health officers. 53 In addition, either 
DTSC, the State Water Resources Control Board, or a re-
gional water quality control board may take an enforcement 
action to address the release, despite the existence of a reme-
dial action agreement with a local health officer. 54 Within 10 
working days prior to entering into a remedial action agree-
ment, the local health officer must provide written notification 
to DTSC or the appropriate regional water quality control 
board to allow the State agencies determine whether or not 
the cleanup should proceed under State level oversight.55 In 
order to preempt the local health officer, DTSC would have to 
place the site on the State Superfund list or either State 
agency would need to issue an order or enter into a cleanup 
agreement for the site. 
F. VOLUNTARY CLEANUP PROGRAM 
The Voluntary Cleanup Program (VCP) has been the pri-
mary brownfields vehicle for DTSC. The VCP was formally es-
tablished administratively, using existing statutory authority 
under the HSAA in late 1993. The official policy and proce-
dure was issued in fall 1995.56 Under the VCP, proponents 
(they mayor may not be responsible parties), initiate projects 
to undertake site investigation or other response actions 
under DTSC oversight. Most sites are eligible, except sites on 
the State Superfund list, sites on the National Priority List 
(federal "Superfund" sites), Department of Energy or Depart-
ment of Defense sites. Project proponents enter into a Volun-
tary Cleanup Agreement, which includes: a provision for pay-
ment of DTSC oversight costs and advance funds by the 
proponent; a detailed scope of work; a project schedule; and a 
description of services to be provided by DTSC. 
Under the VCP, projects are subject to the same cleanup 
process and standards and DTSC approvals as sites on the 
53 See CAL. HEALTH & SAFETY CODE §101483 (West Supp. 2001). See also supra 
note 38. 
M See CAL. HEALTH & SAFETY CODE § 101485 (West Supp. 2001). See also supra 
note 38. 
55 See CAL. HEALTH & SAFETY CODE § 101487 (West Supp. 2001). See also supra 
note 38. 
56 See DEPARTMENT OF TOXIC SUBSTANCES CONTROL #EO-95-006-PP. MANAGING 
VOLUNTARY SITE PROJECTS (THE VOLUNTARY CLEANUP PROGRAM) (1995). 
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State Superfund list. Through the VCP, motivated project pro-
ponents fund their own site cleanup with DTSC's oversight, 
and proceed at their own pace on site assessment, investiga-
tion and remediation. A major benefit of the VCP is that pro-
ject proponents may choose to conduct projects in a phased 
manner pursuant to an agreed upon schedule, and, most 
often, the length of time for project completion is compressed. 
Project proponents do not admit legal liability for a site 
cleanup upon entering into a VCP agreement and either side 
may terminate the agreement, for any reason, with a 30-day 
written notice. DTSC is not precluded from taking enforce-
ment action under other statutory provisions. 
Under the VCP, DTSC is committed to a cooperative 
team approach to achieve successful project completion. The 
common goal is to achieve efficient and effective response ac-
tions which are protective of public health and the environ-
ment. The work conducted must be consistent with the Na-
tional Oil and Hazardous Substances Contingency Plan (the 
"N ational Contingency Plan" or NCP)57 and the HSAA. The 
cleanup standards and process are guided by the NCP. Public 
participation is a key component of the response action activi-
ties. Public participation activities may involve, among other 
things, preparation of public participation plans, mailing lists 
of interested parties and community members, development of 
fact sheets, holding community meetings, and preparation of 
remedy selection documents with formal opportunities for 
public comment. 
When the site assessmentJremediation is complete, DTSC 
issues either a "No Further Action" (NFA) determination or 
certification of completion, depending on the project circum-
stances. Either signifies that DTSC has determined . that the 
site does not pose a significant risk to public health or the en-
vironment. While neither constitutes a release or covenant 
not to sue, both significantly minimize future liability 
concerns. 
In large part, the VCP projects have been initiated to fos-
ter redevelopment, provide opportunities for disadvantaged 
groups or otherwise provide substantial benefits to local econ-
omies and to California as a whole. 
57 See 40 C.F.R. §§ 300.1 - 300.920 (1999). 
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G. PROSPECTIVE PuRCHASER AGREEMENTS 
A prospective purchaser agreement (PPA) is an agree-
ment between DTSC and a prospective purchaser (a person 
who will be an responsible party upon the purchase of a site) 
that requires that the prospective purchaser perform specified 
response actions in exchange for a settlement of liability with 
DTSC. DTSC first developed an informal policy on PPAs in 
1994. In 1995, DTSC convened a workgroup to develop a for-
mal policy which was adopted in July 1996.58 Key external 
stakeholders were consulted during the policy development. 
The policy includes, among other things, eligibility criteria, a 
model agreement, and an application form. DTSC uses settle-
ment authority under the HSAA to enter into PPAs, which, in 
exchange for due consideration (e.g., cleanup of the site, ac-
cess, entering into Land Use Covenants, and provision of sig-
nificant public benefits), DTSC provides a covenant not to sue 
for existing contamination and provides for contribution pro-
tection. Public benefits may include: significant increase in 
tax base, creating new jobs, and/or reuse which improves 
quality of life, e.g., parks, open space, schools. PPAs are a val-
uable tool for bringing brownfield sites back into productive 
reuse. 
To date, DTSC has entered into nine PPAs; two more are 
currently under negotiation. The following are descriptions of 
where PPAs have been instrumental in the revitalization of 
brownfields. 
Two PPAs were executed for redevelopment projects in 
Los Angeles that will result in major economic, employment 
and environmental benefits. DTSC entered into a PPA with 
the Alameda Corridor Transportation Authority (ACTA) for a 
site in downtown Los Angeles. After the cleanup, the property 
will be redeveloped for transportation purposes that will stim-
ulate new commercial/industrial use of adjacent areas, and 
trigger a 10-year project to more than double the harbor ca-
pacity of Los Angeles. In the course of the project, more than 
10,000 temporary construction jobs will be created. The im-
pacts of the project and harbor-capacity increases projected by 
the year 2010 are: value of trade - $136 billion; State and 10-
58 DEPARTMENT OF TOXIC SUBSTANCES CONTROL #EO-96-005-PP, PROSPECTIVE PuR· 
CHASER POLICY (Jul. 1, 1996). 
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cal revenues - $6.3 billion; federal taxes - $16.7 billion; and 
customs revenue $3 billion. 59 
DTSC also entered into a PPA with the Los Angeles Me-
dia Tech Center (L.A. Media) for a 50-acre parcel located in 
the Cypress Park area of Los Angeles. Union Pacific Railroad 
owns the property and has completed the cleanup. L.A. Media 
will redevelop the 50-acre parcel to include up to 12 buildings, 
totaling 735,000 square feet for light industrial use (medial 
technical-related). It will provide approximately 2,200 new 
jobs to the community and a significant new tax base.60 
In the Bay Area, two PPAs were executed for redevelop-
ment projects in Mountain View and San Jose. A PPA was en-
tered into with Ryland Homes for a site in Mountain View. 
Following installation of a groundwater extraction system, 62 
new housing units will be constructed on the currently vacant 
5 acre site, generating approximately $300,000 per year of 
property taxes. The development will also require payment of 
$200,000 in local school funding and over $2,000,000 in City 
fees. The other PPA was entered into with Opus West Corpo-
ration for an approximately 25 acre undeveloped site in San 
Jose. Opus West Corporation characterized the site, removing 
contaminated soil and two large existing soil stockpiles. The 
property will be developed into a commercial/industrial park, 
adding approximately $110,000 per year in new property 
taxes as well as 200 long-term jobs.61 
A PPA will soon be completed with the Busboy Company 
for the 167 acre Hercules Properties site, a former State 
Superfund site, in Hercules, Contra Costa County. The project 
includes a proposal for a mixed use development that will 
generate approximately $2 million per year of additional prop-
erty taxes. The project is expected to add 207 single-family 
housing units and 840 multi-family home and live/work units 
which will reduce the City's housing demand. The develop-
ment will also include office and commercial/retail buildings.62 
59 Based on DTSC staff discussions with various prospective purchaser 
representatives. 
60 See id. 
61 See id. 
62 See id. 
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II. NEW BROWNFIELDS INITIATIVES 
The Davis Administration has played a key role in devel-
oping new essential programs that provide incentives to re-
cycle brownfields. 
A. STATE SUPERFUND REENACTMENT 
The HSAA was enacted in 1981. Like the federal 
Superfund Program, the State Superfund Program was envi-
sioned to be temporary and to be phased out as site cleanups 
were completed. Therefore, specified "sunset" dates were built 
into the HSAA which provided that if a subsequent law was 
not enacted to extend the statutory deadline, the entire body 
of law would be repealed on that date. Under the Administra-
tion of previous Governor Pete Wilson (Wilson Administra-
tion), the HSAA, the statutory authority for the State 
Superfund Program, was repealed by operation of law on Jan-
uary 1, 1999. Although DTSC determined it had sufficient re-
maining authorities to require responsible parties to continue 
site cleanup efforts, it did not retain authority to fund State 
Orphan site (listed sites without viable responsible parties) 
cleanups. Many key administrative tools that served as incen-
tives to redevelop brownfields were in jeopardy due to the re-
peal of the statutory authorities that were the foundations of 
these tools. The election of Gray Davis due to the November 
1998 gubernatorial election signaled that the HSAA and the 
State Superfund Program would swiftly be reenacted. Legisla-
tion was introduced in January 1999 to reenact, retroactively, 
the expired program and extend the statute indefinitely. The 
legislation was quickly approved by the Legislature and 
signed into law by Governor Davis in May 1999.63 
B. SCHOOLS PROGRAM 
In July 1995, DTSC staff discovered that a new school 
(Jefferson Middle School) was being built across the street 
from a State Superfund site. Subsequent investigations con-
ducted by the Los Angeles Unified School District (LAUSD), 
under the oversight of DTSC, determined that the proposed 
63 See Statutes of 1999, c.43 (Senate Bill 47), section 2, effective May 26, 1999. 
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school site had never been properly characterized for toxic 
contamination prior to construction, and that significant ques-
tions remained about the remedial activities that were per-
formed at the site prior to construction. 64 
DTSC's discovery set off a series of events that resulted 
in hearings and a significant report by the Joint Legislative 
Audit Committee65 (chaired by former Assemblymember Scott 
Wildman) in 1998/1999 on school site acquisition by the 
LAUSD. Several other legislators held numerous hearings on 
the subject of school site acquisition. The Audit Committee's 
reports revealed a significant flaw in the system in place for 
the acquisition of new school sites. A school district had both 
the responsibility and authority for identifying the extent of 
contamination and carrying out its remediation, and for certi-
fying to the Department of Education that such remediation 
had been properly completed prior to the actual school site ac-
quisition. This system was significantly problematic as dis-
tricts do not generally have the expertise to conduct such en-
vironmental activities and there were troubling questions as 
to potential conflicts of interest in this decisionmaking. The 
Audit Committee report revealed that there were a number of 
potential school sites under consideration by LAUSD that 
posed serious toxic risks and LAUSD's environmental due dili-
gence on these properties was inadequate. 
In 1999, Governor Davis signed into law two bills which 
became effective January 1, 2000.66 These new laws clearly 
complement the Governor's efforts to vastly improve the qual-
ity of public education in California. He also signed "cleanup" 
schools legislation, into law in September 2000. These bills, 
taken together, require that DTSC be involved in the environ-
mental review of properties on which a school district pro-
poses to construct a school.67 School districts that wish to re-
ceive State funds for the acquisition and/or construction of a 
64 Based on DTSC staff observations, conclusions and discussions regarding the 
Jefferson Middle School Site. 
65 See AsSEMBLYMEMBER SCO'l'f WILDMAN, CHAIR JOINT LEGISLATIVE AUDIT COMMIT. 
TEE, TOXIC SCHOOL SITES IN Los ANGELES: WEAKNESSES IN THE SITE ACQUISITION PRO· 
CESS (Aug. 1998). 
66 See CAL. EDUC. CODE §§ 17210-17213.3 (Deerings Supp. 2000) 
67 See id. 
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school site are subject to the law.68 These new laws reflect 
concerns raised by parents, teachers, local communities, and 
the Legislature over school properties that are or may be con-
taminated by hazardous materials and whether these proper-
. ties pose a threat to children's health. DTSC's role in the as-
sessment, investigation, and cleanup of proposed school sites 
is to ensure that selected properties are free of contamination, 
or if the property was previously contaminated, that they 
have been cleaned up to a level that will be protective of the 
students and faculty who will occupy the new school. 
This program is the first of its kind in the nation to en-
sure environmentally safe reuse of brownfields for schools. 
The statute provides a comprehensive environmental review 
process for new schools. Additionally, under the legislation, 
DTSC is the sole agency to oversee this program and was pro-
vided broader authority to do such (i.e., authority to respond 
to releases of all hazardous materials or naturally occurring 
hazardous materials, as opposed to hazardous substances). 
Under the statute, all proposed school sites which will receive 
State funding for acquisition and/or construction are required 
to go through a rigorous environmental review and/or cleanup 
process under DTSC's oversight. Environmental assessments 
are conducted to provide basic information for determining if 
there has been a release of a hazardous material or if there 
may be a naturally occurring hazardous material present at 
the site that presents a risk to human health or the 
environment. 
A Phase One environmental assessment (Phase I) must 
be completed for all proposed school sites that have been iden-
tified by a local school district as the preferred site.69 A Phase 
I is a preliminary review conducted to determine whether 
there has been or may have been a release of hazardous ma-
terial or if there may be a naturally occurring hazardous ma-
terial present at the site. The Phase I typically includes the 
review of public and private records of current and historic 
land uses, databases, federal, State and local regulatory agen-
cies' files, surveys of the property, and interviews with cur-
rent and previous owners or operators of the property. A 
68 See id. 
69 See CAL. EDUC. CODE § 17213.1(a) (Deering Supp. 2000). 
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Phase I must be developed using the American Society of 
Testing and Materials (ASTM) guidance. 7o Phase I reports 
must be prepared by a qualified environmental professionaPl 
under contract with the local school district. A Phase I report 
would either conclude that no recognized environmental 
threats are identified, or that a Preliminary Endangerment 
Assessment is needed. 
Phase I reports must be sent to the California Depart-
ment of Education (CDE).72 CDE routes the Phase I reports to 
DTSC within 10 days of receipt. DTSC generally has 30 days 
to review the Phase I report and determine either that there 
is no reason to believe that the proposed property is contami-
nated and is therefore suitable for acquisition (DTSC issues a 
"no action" letter), or that Preliminary Endangerment Assess-
ment (PEA) must be conducted.73 For a deficient Phase I, the 
DTSC is required to tell the school district what is missing or 
incorrect in the Phase I and allow it to be corrected prior to 
making the determination (thus extending the 30 day 
timeline). 
If DTSC determines that a PEA is necessary or the Phase 
I concluded that a PEA is needed, the local school district has 
two options.74 It can either proceed to contract with a quali-
fied environmental assessor to conduct a PEA on the property 
under DTSC oversight, or it can eliminate the site from fur-
ther consideration.75 The primary objective of a PEA is to de-
termine whether there has been a release of a hazardous ma-
terial at a site or whether a naturally occurring hazardous 
material is present which could pose a potential threat to 
public health or the environment. As part of the PEA, site 
sampling is conducted to identify specific hazardous materials 
present and preliminarily identify the extent of contamina-
tion. A risk evaluation is conducted to estimate the potential 
threat to public health or the environment posed by the haz-
70 See ASTM DESIGNATION: E 1527-00, STANDARD PRACTICE FOR ENVIRONMENTAL 
SITE AsSESSMENTS: PHAsE I ENVIRONMENTAL SITE AsSESSMENT PROCESS (2000). 
71 See CAL. EDUC. CODE §17210(b) (Deering Supp. 2000). 
50. 
72 See CAL. EDUC. CODE § 17210.l(a)(2) (Deering Supp. 2000). 
73 See id. 
74 The school district may also elect to "skip" the Phase I and prepare the PEA. 
76 See CAL. EDUC. CODE § 17213.1(a)(3) (Deering Supp. 2000). See also supra note 
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ardous material. PEAs are developed using DTSC's PEA gui-
dance manual.76 
If the school district chooses to proceed with a PEA, it 
will be required to enter into an agreement with DTSC to per-
form the oversight function. 77 DTSC is available to assist the 
school district with the scoping and planning of the PEA. 
DTSC must review and approve all PEAs. When the PEA has 
been completed, the district forwards it to DTSC for review 
and approval. All proposed school sites must be suitable for 
residential land use, which is DTSC's most protective 
standard. 
DTSC is required to review and respond to PEA reports 
within 60 days of receipt. If the property does not require 
cleanup based on DTSC's review of the PEA, it will approve it 
as a "Final Draft."78 When the Final Draft is approved, the 
district releases to the public and holds hearings to take com-
ments at the same time and manner as for environmental 
documents required pursuant to the California Environmental 
Quality Act79 (CEQA).80 After the CEQA document is ap-
proved by the district, DTSC has thirty days to consider all 
comments and approve the Final PEA.81 
If an approved PEA concludes that the property proposed 
school site is contaminated and cleanup is required, the school 
district can either cleanup the property under DTSC oversight 
or it can elect not to proceed with the acquisition or construc-
tion project.82 If the school district elects to proceed with a 
cleanup, it must: prepare an estimate of the cost of investiga-
tion and cleanup of the proposed site; assess the benefits of 
selecting the proposed site as compared to alternative sites; 
obtain the approval of CDE to acquire the site and; evaluate 
the suitability of the proposed site versus an alternative site 
76 See DEPARTMENT OF TOXIC SUBSTANCES CONTROL, PRELIMINARY ENDANGERMENT 
AsSESSMENT GUIDANCE MANuAL (Jan. 1994, second printing Jun. 1999). 
77 See DEPARTMENT OF TOXIC SUBSTANCES CONTROL, MODEL ENVIRONMENTAL OVER. 
SIGHT AGREEMENT FOR CONDUCTlNGA PRELIMlNARY ENDANGERMENT AsSESSMENT (2000). 
78 See CAL. EDUC. CODE § 17213.l(a)(6) (Deering Supp. 2000). 
50. 
79 See CAL. PUB. RES. CODE § 21000 et seq. (Deering 1996 & Supp. 2001). 
80 See CAL. EDUC. CODE § 17213.l(a)(6) (Deering Supp. 2000). 
81 See id. 
82 See CAL. EDUC. CODE. § 17213.l(a)(8) (Deering Supp. 2000). See also supra note 
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if CDE recommends an alternative.83 
If the school district elects to cleanup and acquire the site 
or proceed with construction, it must enter into an agreement 
with DTSC to oversee the cleanup.84 The agreement must be 
entered into, and all investigations and cleanup actions must 
be conducted pursuant to the HSAA.85 This includes require-
ments for public participation. When the cleanup is complete 
and DTSC is satisfied that the cleanup goals have been 
achieved, a letter will be issued to the school district certify-
ing that the cleanup meets State standards. 
If hazardous materials are encountered during school con-
struction, the school district is required to stop construction, 
promptly notify DTSC, and take actions necessary to address 
the hazardous materials under DTSC oversight.86 
Under the new law, school districts are not required to 
address contaminated groundwater that may have migrated 
from an offsite source and that underlies a proposed site so 
long as the school district did not cause or contribute to the 
contamination, provides necessary access to the site to DTSC, 
and does not interfere with any necessary investigation and/or 
cleanup actions.87 
DTSC faced significant challenges in implementing the 
new legislation. Developing relationships with school districts, 
school administrators, members of the public, CDE and vari-
ous schools oversight coalitions was extremely difficult and at 
times contentious. The need to build hundreds of new schools, . 
the diminished availability of suitable properties and competi-
tion for limited State school funds, generated concern among 
some stakeholders that the environmental review process 
would cause delays which would prevent schools from being 
built. Rural districts which are experiencing rapid population 
increases felt that DTSC's involvement would undermine 
their ability to compete with urban districts, i.e., that DTSC 
would delay their ability to "get in line" for State funds, in ef-
fect, that funds would be depleted and therefore unavailable. 
83 See id. 
84 See CAL. EDUC. CODE § 17213.2(a) (Deering Supp. 2000). 
85 See id. 
86 See CAL. EDUC. CODE. § 17213.2(e) (Deering Supp. 2000). 
87 See CAL. EDUC. CODE § 17213.2(b) (Deering Supp. 2000). 
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DTSC is working closely with all stakeholders to ensure that 
these concerns are not realized. 
DTSC staff have prepared several guidances and model 
documents to carry out its mandate. DTSC, working in con-
cert with a coalition that represents several hundred school 
districts, developed a Model Environmental Oversight Agree-
ment for conducting PEAs. This model enforceable agreement 
between DTSC and a school district significantly expedited 
the negotiations process.88 Fact sheets have been generated to 
outline the basic principles of the new program. DTSC's PEA 
guidance manual had been used for several years in the Vol-
untary Cleanup and State Superfund programs. ASTM's gui-
dance is generally available and most school districts have al-
ready used it to conduct Phase Is Reports. DTSC also 
developed a guidance on Pesticide Sampling for Agricultural 
Lands89 as this was a key need for rural and Central Valley 
school districts. Given DTSC's new authority to oversee the 
investigation and cleanup of naturally occurring hazardous 
materials, fact sheets on radon, oil and gas and naturally oc-
curring asbestos are underway. As many school districts are 
acquiring residential and commercial properties, guidance has 
been developed to evaluate asbestos-containing building 
materials and lead-based paint.90 DTSC also entered into a 
contract with CDE to outline each respective agency's roles 
and responsibilities. Other educational materials and gui-
dance documents are under development or will be developed 
as needs arise. 
To implement the new legislation, DTSC requested and 
received approval for a significant number of additional new 
staff to address schools in the Governor's budget, which was 
subsequently approved by the Legislative. In order to ensure 
that DTSC would have dedicated resources to carry out its ob-
ligations under the new statutes, in May 2000, DTSC's Site 
Mitigation Program established a separate division, the 
Schools Property Evaluation and Cleanup Division. 
88 See DEPARTMENT OF TOXIC SUBSTANCES CONTROL, MODEL ENVIRONMENTAL OVER-
SIGHT AGREEMENT FOR CONDUCTING A PRELIMINARY ENDANGERMENT AsSESSMENT (2000). 
89 See DEPARTMENT OF TOXIC SUBSTANCES CONTROL, INTERIM FINAL AGRICULTURAL 
LANDS GmDANCE (2000). 
90 See DEPARTMENT OF TOXIC SUBSTANCES CONTROL, DRAFT INTERIM GUIDANCE FOR 
EVALUATING AsBESTOS AND LEAD AT PROPOSED SCHOOLSITES (2000). 
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C. BROWNFIELDS LOAN PROGRAMS 
The previous Wilson Administration did not provide fi-
nancial incentives for brownfields reuse, a sharp contrast to 
what occurred in many other States throughout the nation. 
However, Governor Davis quickly showed his personal com-
mitment to restoring brownfields by committing $85 million 
in his Fiscal Year 1999/2000 budget to create two low-cost 
loan programs. 
On September 29, 2000, Governor Davis signed enabling 
legislation into law. 91 The new law provides $85 million in 
General Funds for loans to investigate and cleanup urban 
brownfields.92 In accordance with the statute, DTSC is respon-
sible for developing and administering the program. 
The law provides for two loan programs, the Investigating 
Site Contamination Program (lSCP)93 and the Cleanup Loans 
and Environmental Assistance to Neighborhoods (CLEAN) 
Program.94 Under the ISCP, low-interest loans of up to 
$100,000 can be used to conduct PEAs.95 If redevelopment of 
the property is determined not to be economically feasible, the 
repayment of up to 75 percent of the ISCP loan can be 
waived.96 The CLEAN Program provides low-interest loans of 
up to $2.5 million for the investigation and cleanup of hazard-
ous materials.97 DTSC is currently the sole agency which can 
oversee these environmental activities.98 The loan recipients 
must enter into oversight agreements with DTSC as a condi-
tion of receiving loan funds. 99 Loan funds can only be used for 
conducting environmental activities. Loan funds cannot be 
used for property development costs or payment of DTSC 
91 See CAL. HEALTH & SAFETY CODE §§ 25395.20-25395.32 (West Supp. 2001). 
92 See id. 
93 See CAL. HEALTH & SAFETY CODE § 25395.21(a) (West Supp. 2001). 
94 See CAL. HEALTH & SAFETY CODE § 25395.22(a) (West Supp. 2001). See also 
supra note 64. 
95 See CAL. HEALTH & SAFETY CODE § 25395.21(d) (West Supp. 2001). See also 
supra note 64. 
96 See CAL. HEALTH & SAFETY CODE § 25395.21(0 (West Supp. 2001). 
97 See CAL. HEALTH & SAFETY CODE. § 25395.24(a) (West Supp. 2001). See also 
supra note 64. 
96 See CAL. HEALTH & SAFETY CODE. § 25395.27(a) (West Supp. 2001). See also 
supra note 64. 
99 See CAL. HEALTH & SAFETY CODE. § 25395.25(a) (West Supp. 2001). See also 
supra note 64. 
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oversight costs. 100 
To implement these loan programs, DTSC developed 
emergency regulations, program guidelines and application 
forms. lOl DTSC has also developed model environmental over-
sight agreements for each of the loan programs. 
It is projected that the first loans will be issued early in 
2001. While DTSC is responsible for approving loan applica-
tions, it must consult with the Secretary of CallEPA, the Sec-
retary of the Trade and Commerce Agency, the Secretary of 
the Business, Transportation and Housing Agency and the Di-
rector of the Office of Planning Research prior to doing so. 
These agencies will be represented on a Loan Committee102 
which will serve to advise DTSC on its administration of the 
loan programs. 
While urban brownfields are eligible for loans under the 
programs, certain other properties are excluded: property 
listed or proposed for listing on the National Priorities List; 
property that is, or was, owned or operated by a department, 
agency, or instrumentality of the United States; or property 
that will be the site of a contiguous expansion or improve-
ment of an operating industrial or commercial facility.l03 
Persons that are ineligible for loans include: a person who 
has been convicted of a felony or misdemeanor involving the 
regulation of hazardous materials, a person who has been 
convicted of a felony or misdemeanor involving moral turpi-
tude, including, but not limited to, the crimes of fraud, brib-
ery, falsification of records, perjury, forgery, conspiracy, profi-
teering, or money laundering; a person who is in violation of 
an administrative order or agreement issued by, or entered 
into with, any federal, State, or local agency that requires re-
sponse action at a site or a judicial order or consent decree 
that requires response action at a site; or a person who know-
ingly made a false statement regarding a material fact or 
knowingly failed to disclose a material fact in connection with 
100 See CAL. HEALTH & SAFETY CODE. § 25395.22(a) (West Supp. 2001). See also 
supra note 64. 
101 See Cal. Code Regs. tit. 22 §§ 68200 - 68213 and App. 1 (2001). 
102 See CAL. HEALTH & SAFETY CODE §25395.23 (West Supp. 2001). 
103 See CAL. HEALTH & SAFETY CODE §25395.20(a)(2)(A) - (B) (West Supp. 2001). 
See also §§ 25395.20(a)(5),(1l). 
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a loan application.104 
The Governor's Office has a convened a brownfields work-
ing group comprised of several State agencies involved in va-
rious aspects of brownfields, to discuss the loan program de-
velopment activities, coordinate brownfields efforts, share 
successes (and build upon them) and tackle emerging 
brownfields issues throughout California. Clearly, Governor 
Davis and his Administration are devoting significant re-
sources and efforts to ensure that the State continues to de-
velop innovative approaches for the recycling of brownfields. 
The Administration's dedication and leadership are essential 
to address California's evolving brownfields opportunities. 
III. CONTINUING BROWNFIELDS CHALLENGES 
A. CONSISTENCY IN THE CLEANUP OF BROWNFIELDS 
One of the primary challenges facing legislators and regu-
lators is to develop a comprehensive statewide system for ad-
dressing contaminated properties. Any system developed 
should be designed to ensure that cleanups are performed us-
ing consistent cleanup procedures and standards. Appropriate 
levels of regulatory oversight should be required for all clean-
ups. These basic features are necessary to ensure that clean-
ups are conducted consistently throughout the State and in a 
way that provides appropriate protection to public health and 
safety and the environment. 
Under current law, different federal, State, and local 
agencies take or require site cleanups and there is no require-
ment that such cleanups be conducted pursuant to consistent 
procedures or standards or meet the same cleanup objectives. 
The U.S. EPA oversees the cleanup of sites on the National 
Priority list. Sites on the federal list must be cleaned up in 
accordance with the NCP process and standards. DTSC is re-
quired to generate a list of sites which are subject to the au-
thorities in the HSAA and to a cleanup process and standards 
which must also be consistent with the NCp'105 DTSC, and in 
104 See CAL. HEALTH & SAFETY CODE § 25395.30 (West Supp. 2001). See also supra 
note 64. 
105 The NCP process generally includes conducting investigation and site charac-
terization activities, development of a risk analysis and feasibility study, development 
of a remedy selection document which is made available for formal public comment, 
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certain instances, the regional water quality control boards, 
are the State agencies with responsibility for ensuring that 
required action in response to a release at a listed site is car-
ried out in compliance with the procedures, standards, and 
other requirements of the HSAA. In practice, the regional 
water quality control boards do not oversee the cleanup of 
many listed sites. DTSC, and, under certain circumstances, lo-
cal agencies that are certified unified program agencies,106 are 
authorized to require cleanups at hazardous waste facilities. 
Existing statutes do not specify a particular cleanup process 
or standards that must be complied with in conducting clean-
ups at hazardous waste facilities. Site cleanups are also con-
ducted or required by the regional water quality control 
boards as well as local government entities. Existing statutes 
do not specify a particular cleanup process or standards that 
must be complied with by these agencies in carrying out their 
specified mandates. 
Different solutions have been proposed to bring more or-
der and consistency to the cleanup process. Certainly, DTSC 
and the regional water quality control boards should make a 
renewed effort to ensure that their respective cleanup 
processes and standards are consistent. Current regulators 
should consider the notion that perhaps the two agencies 
should abide by a process that is the same, rather than a pro-
cess that is simply not inconsistent. Some groups argue that 
more authority to address non-listed sites should be provided 
to local government to ensure that site contamination is ap-
propriately addressed. It is argued that State governmental 
agencies do not possess the requisite resources to address 
sites that are really a local problem. There is no guarantee, 
however, that local governmental agencies will have the req-
uisite resources or expertise needed to oversee cleanups at 
contaminated sites. Some interest groups argue that local ju-
risdictions may be more concerned about putting contami-
nated property back into reuse and generating additional local 
taxes than they are about ensuring that sites are cleaned to a 
development of an engineering design, and implementation of the remedy (some sites 
also require operation and maintenance). Streamlining of the process can be con-
ducted depending on the site circumstances. Public participation activities are inte-
grated throughout the process. 
106 See CAL. HEALTH & SAFETY CODE §§ 25404 (West 1999). 
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level that is appropriately protective of public health and 
safety and the environment. In addition, local cleanup control 
will necessarily result in increased inconsistencies throughout 
the State. Perhaps a middle ground would be to create a sys-
tem whereby local agencies are authorized to require that 
sites suspected of being contaminated be subject to site inves-
tigation, under State agency oversight. A higher level of con-
sistency will more likely be achieved if actual cleanup activi-
ties are subject to State oversight and approval. Some interest 
groups, however, prefer the current state of affairs because it 
allows them to forum shop for the most inexpensive cleanup. 
In signing the legislation that addresses environmental 
contamination at potential schoolsites and that establishes 
the brownfields loan programs, Governor Davis has taken 
positive steps toward establishing a more consistent, state-
wide cleanup process and standards. All site investigation and 
cleanup activities under these two programs must be consis-
tent with the NCP and conducted solely pursuant to DTSC 
oversight. Legislation will likely be introduced this year to 
provide local agencies with a more recognized role to play in 
the investigation and cleanup of brownfields. Whether a uni-
form cleanup process and standards will be proposed that in-
cludes a State agency oversight function residing with DTSC 
or the regional boards, or both, remains to be seen. 
B. DEFAULT HEALTH-BASED CLEANUP LEVELS 
For many years, some interest groups have advocated the 
adoption and use of default cleanup level tables to determine 
the need for, or level of cleanup activity required at a site. 
Such tables would list constituents of concern and quantita-
tive levels of such constituents, that if present at a site, would 
require additional site investigation or cleanup. Theoretically, 
the use of these tables would expedite the cleanup process 
and be more cost-effective as they would be used in lieu of a 
site-specific risk assessment. If established, such default 
levels must be based on an agreed upon exposure scenario. 
For example, the Maximum Contaminant Levels used as stan-
dards for drinking water are based on a simple and relatively 
non-controversial exposure scenario: people drink approxi-
mately two quarts of water per day. However, the exposure 
pathways for contaminants in soil are more complex and con-
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troversial. For example, the movement of vapors .through the 
soil and into the air is affected by type of soil. Should it be as-
sumed that vapors will move through clay or sand? Risk from 
non-volatile organic chemicals like PCBs and dioxins are more 
significantly posed by the ingestion of certain food sources. 
The ingestion of such food sources vary greatly throughout 
the State. What ingestion levels should default levels for 
these contaminants assume? 
Use of default cleanup levels is troubling for a number of 
reasons. The primary reasons are that they do not take into 
account all exposure media (air, soil, water) and pathways; 
rarely is single chemical contamination encountered at sites; 
and they do not factor in synergistic effects which can be cu-
mulative in the worst case scenario. 
Proponents of such "look-up" tables argue that their use 
will reduce the time and cost to complete cleanups. However, 
the main time investment is in site characterization, not risk 
assessment. The primary problem encountered by most regu-
latory agencies is the lack of sufficient and adequate site 
characterization upon which to base a decision. Use of such 
tables may exacerbate this problem and provide a false con-
clusion that a site does not pose a health or environmental 
risk. 
Any group charged with the task of establishing default 
levels would need to define the population of concern, the ex-
posure pathways to be considered, and the appropriate level 
of protection to be afforded to humans and the environment. 
Such tables may ensure greater consistency and provide more 
certainty, yet sites and conditions generally differ signifi-
cantly. As a result, a generic approach may yield less protec-
tive cleanups. Therefore, any attempt to establish a process 
for the use of default levels must carefully consider these fac-
tors and site-specific risk assessment should continue to play 
a critical role in the evaluation of brownfields. 
C. ENVIRONMENTAL INSURANCE 
Brownfields development may also be hampered by uncer-
tainties associated with the cost of site cleanups. Once a 
cleanup commences, costs can escalate beyond projections. 
The existence of numerous federal, State and local entities 
with site cleanup authority can leave a potential developer in 
29
Hoffman and Coler: Brownfields and DTSC
Published by GGU Law Digital Commons, 2001
462 GOLDEN GATE UNIVERSITY LAW REVIEW [Vol. 31:4 
a state of uncertainty even after a site cleanup subject to reg-
ulatory agency oversight has been completed. Unless a re-
sponsible party receives a certification of completion from an 
administering agency under the Unified Agency Review stat-
utes, has been through arbitration under the HSAA, or has 
obtained immunity pursuant to the Polanco Redevelopment 
Act, cleanups that are conducted under the oversight of one 
agency may not be considered satisfactory by another agency. 
Interest groups have complained that the Unified Agency Re-
view process entails significant transaction costs and is not an 
effective alternative to address this issue. The establishment 
of a single State agency with authority to oversee and declare 
a cleanup complete as to all State and local agencies may be 
an essential element in the effort to encourage the cleanup 
and reuse of brownfield properties. However, proposals that 
include a liability release once a cleanup has been completed 
will generate controversy. After a cleanup is deemed complete, 
problems can arise due to a number of factors such as new in-
formation regarding risk or a failure of the remedy chosen to 
accomplish the cleanup objectives. In such cases, if liability 
releases have been provided, these problems could fall into 
the lap of government and the taxpayers in general. 
Some interest groups suggest that the uncertainties asso-
ciated with unanticipated cleanup costs and with the poten-
tial for open-ended liability can be addressed with environ-
mental insurance mechanisms. There are two basic types of 
environmental insurance available on the market today. A 
"pollution legal liability" policy insures against the cost of 
cleanup for conditions that are unknown as well as liability to 
third parties for property damage and personal injury. A 
"cost-cap" policy insures against the risk of escalating develop-
ment costs from unknown contaminants and uncertain 
cleanup costs. "Lender liability" insurance is also available to 
insure against loss incurred by lenders associated with con-
taminated properties. 
The cost of environmental insurance may exceed what de-
velopers are willing to pay. In an effort to address these cost 
issues, $40 million has been included in Governor Davis' 
budget this fiscal year107 to establish the California Financial 
107 See H.R. 95 § 2.00, item 3960-014-0001. 
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Assurance and Insurance for Redevelopment (FAIR) program. 
The FAIR program has two components. lOS The first compo-
nent, Envirosure would make environmental insurance more 
affordable by lowering the transaction and unit costs of 
purchasing the insurance through the pre-negotiation of a 
group policy, bulk purchasing, and the creation of a guaran-
teed market. State funds would be used to negotiate a com-
plete set of volume discounted environmental insurance poli-
cies that would include "pollution legal liability," "cost-cap" 
and "lender liability" policies. Cleanup loan recipients under 
the CLEAN program would be required to purchase environ-
mental insurance. The second component, Envirotrust would 
make environmental insurance more affordable by using State 
funds to partially subsidize the Envirosure insurance premi-
ums and other costs associated with the insurance, for 
cleanup loan recipients under the CLEAN program, and, in 
some circumstances, for other brownfield developers. The 
FAIR program may provide the certainty that many potential 
developers currently feel is missing in the California 
brownfields marketplace. 
IV. CONCLUSION 
California is poised to become a national leader in the de-
velopment of programs to address brownfields under the di-
rection of the Davis Administration. While California has had 
considerable success in recycling brownfields, the new pro-
grams and directions discussed in this article should produce 
significant results in the future, while at the same time en-
suring safe and productive reuse of brownfields. Governor Da-
vis' commitment to innovation, and provision of significant fi-
nancial resources, reflects a new era of brownfields 
revitalization for the State. 
108 Proposed Senate Bill 232 (Sher). 
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